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Ruth Friar sued The Kroger Conpany (“Kroger”) seeking
damages for personal injuries sustained when she fell in Kroger’s
Cak Ridge store. The trial court approved the jury's verdict for
the plaintiff and entered judgnent in her favor for $210, 000.
Kroger appeal ed, presenting the follow ng i ssues, as taken

verbatimfromits brief:

1. That there is no evidence upon which to
sustain a verdict for the Plaintiff and that
it was error for the Court to allow argunent
about and instruct the jury about notice by
nmet hod of operation.

2. That it was error for the court to allow
Plaintiff’s attorney to discuss in Voir Dire
other simlar cases with large verdicts.

3. That it was error for the Court to tel
the Jury that it should reduce any danages
awar ded by the percentage of fault attributed
to the Plaintiff and direct it to do so on
the verdict form

We enbark upon our review of the facts in this case
ever mndful of the Iimted nature of our appellate jurisdiction

in jury cases:

It is the long established rule in this state
that in review ng a judgnent based upon a
jury verdict the appellate courts are not at
liberty to weigh the evidence to deci de where
t he preponderance lies, but are limted to
determ ning whether there is materi al

evi dence to support the verdict; the
appellate court is required to take the
strongest legitinate view of all of the
evidence in favor of the verdict, to assune
the truth of all that tends to support it,
allowing all reasonable inferences to sustain
the verdict, and to discard all to the
contrary. Having thus exam ned the record,



If there be any material evidence to support
the verdict, it nust be affirmed; if it were
ot herwi se, the parties would be deprived of
their constitutional right to trial by jury.
[Ctations omtted].

El ectric Power Board of Chattanooga v. St. Joseph Vall ey
Structural Steel Corporation, 691 S.W2d 522, 526 (Tenn. 1985).
See also Truan v. Smth, 578 SSW2d 73, 74 (Tenn. 1979). Qur
role is clear: we nust scour the record in search of evidence of
facts, and reasonable inferences fromfacts, that tend to support
the verdict for the plaintiff. |In the process, we mnmust ignore
facts that tend to support Kroger’s defensive positions. Qur
inquiry into the facts ends if and when we find material evidence
to support the jury's verdict, regardl ess of the quantum of

evi dence to the contrary.

On the norning of Novenber 21, 1994 -- Mnday of
Thanksgi ving week -- the plaintiff, who was then approxi mately 72
years old, went to Kroger’'s Oak Ridge store to shop for
Thanksgi ving dinner. She found the store crowded with shoppers.
She had been shopping in the store for about 20 m nutes when she
went to the store’s dairy section. This section is generally
| ocated in the back |left corner of the store.! According to
Kroger’'s drawn-to-scal e diagramof the internal |ayout of the
store, the dairy section includes a nmulti-door upright cooler

containing mlk, orange juice, and the like, |ocated al ong the

Al references in this opinion to parts of the store are fromthe
perspective of one on the outside facing the front of the store.
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| eft back wall of the store; an open dairy case with biscuits,
butter, and simlar products that runs along the left wall on a
di agonal fromthe back wall; and two free-standi ng, open-at-the-
top dairy coolers with cheese products, which coolers are

parallel with and el even feet out fromthe open dairy case.

The plaintiff selected a fewitens fromthe open dairy
case along the left wall. As she stepped back fromthe dairy
case toward one of the free-standing dairy coolers, she stepped
in sonething that caused her to fall. As a result of the fall,
the plaintiff broke her hip and kneecap. The “sonmething” in
which the plaintiff stepped was a piece of cardboard |aid over

the remmants of a dropped glass jar of turkey gravy.

Ceneral |y speaking, the owner or operator of prem ses
is subject to liability for allowi ng a dangerous or defective
condition to exist on its premses if the condition (1) was
created by it or its agent, or (2) was created by soneone ot her
than the proprietor or its agent and the proprietor had actual or
constructive notice that the condition existed prior to the
accident. Hardesty v. Service Merchandise Co., 953 S.W2d 678,
682 (Tenn. App. 1997), perm app. denied; Martin v. Washnaster
Auto Center, U S A, 946 S.W2d 314, 318 (Tenn. App. 1996), perm
app. denied; Chanbliss v. Shoney’s Inc., 742 S.W2d 271, 273
(Tenn. App. 1987); Jones v. Zayre, Inc., 600 S.W2d 730, 732

(Tenn. App. 1980).



In the instant case, there is absolutely no evidence
that a Kroger enployee dropped the jar of turkey gravy or was
ot herw se directly responsible for creating the condition that
caused the plaintiff to fall. Therefore, we will not further

di scuss this aspect of a proprietor’s liability.

The liability of a business proprietor to a custoner
for a dangerous condition created by someone other than the

proprietor or its agent is addressed in the case of Simmons v.

Sears, Roebuck & Co., 713 S.W2d 640 (Tenn. 1986):

The duty owed by a business proprietor to a
custoner “is to exercise reasonable care to
keep the premises in a reasonably safe and
suitabl e condition, including the duty of
renmovi ng or warni ng agai nst a danger ous
condition traceable to persons for whomthe
proprietor is not responsible... if the

ci rcunstances of tine and place are such that
by the exercise of reasonable care the
proprietor should have becone aware of such
condition.”

ld. at 641 (citing Allison v. Blount Nat’'| Bank, 390 S.W2d 716,

718 (Tenn. App. 1965)).

Cenerally speaking, a proprietor’s liability for a
dangerous condition that is “traceable to persons for whomthe
proprietor is not responsible,” see Simmons, 713 S.W2d at 641,
i's based upon the proprietor’s actual or constructive notice of
t he dangerous condition. In order to predicate liability on
actual notice, there nmust be evidence fromwhich the jury could
concl ude that the defendant had actual notice prior to the

acci dent such that it had a reasonabl e opportunity to correct or



war n agai nst the condition before the accident occurred. See
City of Knoxville v. Ferguson, 241 S.W2d 612, 615 (Tenn. App.

1951) .

The basic rule of constructive notice in prem ses
liability cases is this: “[i]f liability is to be predicated on
constructive know edge by the Defendant, the proof nust show the
dangerous or defective condition existed for such |l ength of tine
t hat the Defendant knew, or in the exercise of ordinary care
shoul d have known, of its existence,” Hardesty, 953 S.W2d at
682; Martin, 946 S.W2d at 318; Ogle v. Wnn-Di xie Geenville,
Inc., 919 S.W2d 45, 46 (Tenn. App. 1995); Chanbliss, 742 S. W 2d
at 273; Jones, 600 S.W2d at 732; Self v. Wal-Mart Stores, Inc.,
885 F.2d 336, 338-39 (6th GCr. 1989); or, stated another way,
“there nust be material evidence fromwhich the trier of fact
coul d conclude the condition existed for sufficient time and
under such circunstances that one exercising reasonable care and
di I i gence woul d have di scovered the danger.” Paradiso v. Kroger
Co., 499 S.w2d 78, 79 (Tenn. App. 1973); Beske v. Opryland USA,

Inc., 923 S.W2d 544, 546 (Tenn. App. 1996), perm app. deni ed.

It has been held that “[w] here there is a conplete
absence of proof as to when and how t he dangerous condition cane
about, it would be inproper to permit the jury to specul ate on
these vital elenents.” Hardesty, 953 S.W2d at 683; (gle, 919
S.W2d at 47; Chanbliss, 742 S.W2d at 273; Paradiso, 499 S.W2d
at 80. Thus, to establish constructive notice on the part of the

def endant, the plaintiff nust nake sone showing as to the length



of time that the dangerous condition was present prior to the
accident. Hardesty, 953 S.W2d at 682, 683; Self, 885 F.2d at

338. However ,

[t]he Iength of tine the condition existed is
not the only factor to be considered in
determ ni ng whether or not the proprietor had
constructive notice of the danger. One nust
take into consideration the nature of the
busi ness, its size, the nunber of patrons,
the nature of the danger, [and] its |location
along with the foreseeabl e consequences.

Par adi so, 499 S.wW2d at 79; Allison, 390 S W2d at 719.

The above rul es regarding constructive notice generally
apply “in slip and fall cases involving a ‘transitory, tenporary
or unusual’ defect, condition or accunul ation of foreign
substances on floors.” Stinson v. Wal-Mart Stores, Inc., No.
1:95-CVv-232, slip op. at 3 (E.D. Tenn. June 7, 1996), aff’'d, 124
F.3d 199 (6th G r. 1997)(no published opinion)(citing Self, 885
F.2d at 339). However, in cases in which the presence of the
particul ar hazardous condition is shown to be a common -- rather
than a transitory -- occurrence, the requirenment of notice is
satisfied where the plaintiff proves that “the defendant’s nethod
of operation created a hazardous situation foreseeably harnful to
others.” Martin, 946 S.W2d at 318. This “nmethod of operation”

t heory has been stated as foll ows:

[W] here a proprietor knows or has reason to
know that his customers are regularly

dr oppi ng hazardous debris on his floor or
steps, the Tennessee cases teach that the
proprietor nust take reasonabl e precautions



to protect custonmers frominjuring thensel ves
on it.

Self, 855 F.2d at 339.

Under the nmethod of operation theory, the questions to

be asked are these:

(1) whether the condition created by the
chosen net hod of operation constitutes a
hazardous situation foreseeably harnful to
ot hers;

(2) whether the proprietor used reasonabl e
and ordinary care toward its invitees under
t hese circunstances; and

(3) whether the condition created was the

direct and proxi mate cause of the plaintiff’'s
injury.

Martin, 946 S.W2d at 320 (quoting Hale v. Blue Boar Cafeteria
Co., an unreported decision of the Court of Appeals filed at
Jackson on February 21, 1980); see also Maxwell v. Red Food
Stores, Inc., C A No. 88-110-11, 1988 W. 95273 at *4 (Tenn. App.
MS., filed Septenber 16, 1988, Lewis, J.). Thus, proof that a
dangerous condition is a commobn occurrence created by a
proprietor’s nethod of operation raises a jury question as to
whet her the proprietor took reasonabl e precautions to protect its
custoners frominjury. Martin, 946 S.W2d at 318; Barrett v. Red
Food Stores, Inc., CA No. 01A01-9108-CV-00302, 1992 W 33891 at
*5 (Tenn. App., MS., filed February 26, 1992, Lews, J.). *“O
course, the custonmer is also required to use reasonable care for

his or her own safety.” Blue Boar, slip op. at 6.



In the “nethod of operation” cases, “the courts have
backed away fromthe strict application of the actual or
constructive notice requirenent.” W Ison v. Target Stores, Inc.,
C/ A No. 03A01-9209-CV-00322, 1993 W 30617, *3 (Tenn. App., WS.
at Knoxville, filed February 10, 1993, Crawford, J.). The three-
question analysis in Martin, Blue Boar, and Maxwel| “conpletely
omts any requirenent of notice under the theory that a defendant
who has created a dangerous condition needs no notice of what he
has done.” Martin, 946 S.W2d at 320. However, “this Court has
begun to articulate the [method of [o]peration theory in terns
of constructive notice.” Id.; see Worshamv. Pilot Ol Corp.

728 S.W2d 19, 20 (Tenn. App. 1987)(“the requirenents of
constructive notice may be nmet where a dangerous condition inside
a self-service business is not an isolated one but is reasonably
foreseeable to the owner because the condition is established by
a pattern of conduct, a recurring incident, or a general or
continuing condition....”) Recently, the courts “have focused

al nost entirely on determ ning whether there is a pattern of
conduct, a recurring incident or a general or continuing
condition indicating the dangerous condition’ s existence.”

Martin, 946 S.W2d at 320 (citing Beske v. Opryland USA, Inc.,

923 S.W2d 544, 546 (Tenn. App. 1996)).

Kroger strenuously argues that there is no evidence
that it had actual or constructive notice of the cardboard-
covered turkey gravy and glass such as would render it liable to

the plaintiff. It also contends that the evidence in this case



does not present a factual scenario of the type contenpl ated by

the nethod of operation theory of premses liability.

There is evidence in this record that, on the norning
in question, an unidentified shopper reported to a Kroger manager
at the Customer Service station in the front of the store that
there was a dangerous condition on the floor in the dairy section
of the store. The nmanager’s witten incident report is in the

record:

I was in Custoner Service at approxinately
11:40 p.m [sic]? assisting custonmers. A
customer notified ne that she alnost fell in
the dairy aisle. She stated that there was a
spill or something in the floor that al nost
caused her to fall, and that we better get it
up before soneone else falls. | thanked her
for reporting the situation, and she left. |
I medi ately told Connie Harrell, who was

fl oor supervising, about the spill. At this
time she sent a courtesy clerk to clean up
the spill. Wen the courtesy clerk arrived
to clean up the spill Ms. Friar had al ready
fallen.

David Ri ker, the courtesy clerk who was di spatched to the scene,
testified that when he arrived in the dairy section, the

plaintiff had al ready fallen.

While there is clearly evidence in this record of
actual notice of a dangerous condition on the floor in the dairy
section, that does not conclude our inquiry. W nust next
det er m ne whet her the defendant had actual notice prior to the

acci dent and sufficiently in advance of the accident to take

’The parties agree that the manager meant to identify the time as 11:40
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reasonabl e steps to correct the danger or warn of its existence.
In this case, there is no evidence, direct or circunstantial,
that the Kroger manager was advi sed of the spill before the
plaintiff fell. It is obvious fromthe record that the plaintiff
had not fallen when the “reporting” patron herself alnost fell.
By the sane token, it is likew se clear that she had not fallen
when the patron started toward the front of the store to report
the spill. However, we do not know fromthis record whether the
plaintiff fell before or after this patron reached the front of

the store and nmade her report to a store manager.

The plaintiff argues that instead of paging a courtesy
clerk to the front of the store and then dispatching himto the
site of the spill, the manager or his designee should have given
a warning over the intercomthat there was a dangerous condition
on the floor in the dairy aisle; but this argunent runs afoul of
t he sane sequence-of -events probl em addressed in the preceding
paragraph. W sinply have no proof that the defendant had
sufficient advance notice to prevent this accident. Since we do
not know when the plaintiff fell in relation to the point in tine
that the Kroger manager received the report of the spill, we
cannot say that, had Kroger acted as expeditiously as humanly

possi bl e, the accident could have been prevented. The person who

reported the spill had to wal k a consi derabl e distance fromthe
site of the spill to the Consuner Service area in order to report
the spill. It is no nore |ogical to assune that the plaintiff

fell after the report to the Kroger manager than it is to assune
that she fell before the patron reached the Customer Service

ar ea. See Martin v. Washmaster Auto Center, USA, 946 S.W2d 314,

11



317 (Tenn. App. 1996) (“...the jury is not permtted to engage in
conjecture, speculation, or guesswork as to which of two equally
probabl e inferences is applicable.”) Therefore, liability in

this case cannot be predicated on actual notice.

The i1 ssue of constructive notice is a different natter.
We believe that there is material evidence in this case to
support a jury verdict in favor of the plaintiff on the theory of

constructive notice.

Exhibit nunmber 1 in this record is a blown-up di agram

of the inside of the store. It reflects that it was prepared by
the Facility Engineering Departnent of Kroger. It is |labeled a
“Fixture Plan”; is drawn to scale (1/8 inch equals 1 foot); and

shows the |ocation of, and drawi ngs of, the various food
counters, shelves, cool ers, checkout counters and other fixtures
in the store. As far as the various fixtures are concerned, the

di agram was presented to the jury as an accurate |ayout of the

store at the tine of the plaintiff’s fall. This exhibit
constitutes material evidence illumnating the testinony and/or
novenents of the plaintiff; the “eyeball w tness” -- an

i ndi vidual by the nane of Barbara Beatty; store personnel; and
the unidentified shopper who originally reported the spill to

Kroger’ s manager

Ms. Beatty testified that she was shopping in Kroger’s
OCak Ridge store on the norning in question. After shopping in
the grocery aisles to the right of her point of entrance, she

made her way to the neat departnent |ocated in the back of the

12



store. Exhibit 1 reflects that when she was positioned at the
nmeat counter, she was then approximately 100 feet from and to
the right of, the general area in which the plaintiff fell. M.
Beatty testified that when she reached the nmeat counter, she
ordered a steak. She waited while the butcher wei ghed the steak,
wrapped it, and then put a sticker onit. Wile she was in the
neat area -- a period of tinme that is not expressly quantified in
the record -- she did not hear the sound of gl ass breaking.
Exhibit 1 reflects a relatively clear path for hearing fromthe
nmeat departnent to the place in the dairy section where the

plaintiff later slipped and fell.

From the neat departnent, Ms. Beatty proceeded to her
| eft and down the back side of the store to the dairy section.
VWiile in the dairy section, she saw the spill on the floor. It
was | ocated near the inside of one of the free-standing dairy
cool ers which, as previously indicated, were |ocated out fromthe
wal | dairy case. Exhibit 1 reflects that the free-standing
coolers are |ocated el even feet fromthe wall case. This eleven
feet of space is designed to be an aisle in the dairy section of
the store. It was while Ms. Beatty was in this aisle that she

first noticed the spill.

Ms. Beatty testified that she had been aware of the
spill for about five mnutes when she saw an unidentified person
pl ace a piece of cardboard over the spill. She was unable to say
whet her that individual was a Kroger enployee or a store patron
In any event, Ms. Beatty’ s testinony -- when construed nost

favorably to the plaintiff -- is that it was an additional two to

13



five mnutes | ater when she saw the plaintiff slip and fall on
the area of glass and turkey gravy covered by the cardboard. It
Is significant to recognize that this conbined period of seven to
ten mnutes canme after a period of tinme during which Ms. Beatty

was in the imedi ate area wi thout hearing the breaking of glass.

The plaintiff testified that she was shopping in the
af oresai d el even-foot aisle of the dairy section when she turned
around and slipped and fell on the ness described in the

precedi ng paragraph. She did not see this spill before she fell.

There was evidence that the Kroger store was crowled
that day wi th pre-Thanksgi ving Day shoppers. There was al so
evidence that the store had increased its nornmal staff to handle
t he busy Thanksgi ving-week traffic. Even at that, the grocery
manager testified that while he normally wal ked through the store
15 to 20 tinmes a day, that norning he had only had tine to wal k
through the dairy section, which was specifically included within
his area of responsibility, three or four tines. A jury could
conclude fromall of this evidence that Kroger was under-staffed
at the tine of the plaintiff’s fall during the busy Thanksgi vi ng

shoppi ng peri od.

There is a dispute in the record as to whether a

particul ar Kroger enpl oyee -- whose responsibility it was to
sweep the floor -- was present in the dairy area shortly before
the plaintiff’'s fall. Suffice it to say that the jury had

evi dence before it which, if believed, would tend to show t hat

the enpl oyee in question was not in the area at or around the

14



time of the plaintiff’s fall. This is significant because that
enpl oyee signed a statenent that he “was sweeping the store from
10: 00 - 11: 00 a.m and found no sign of any spill on the dairy

ai sl e,” and because anot her enpl oyee testified that the

i ndi vi dual who signed the statenent told himthat he had been in

the area of the fall five mnutes before the plaintiff slipped.

A Kroger enpl oyee working in the dairy section
testified that he clocked out for lunch at 11:06 a.m, and
cl ocked back in at 11:35 a.m His time record supports these
times. He testified that he did not see the spill when he |eft
the dairy section to go to lunch, and that when he returned to
the section after clocking in at 11:35 a.m, the plaintiff was
already on the floor being attended to.® However, it should be
noted that the record clearly reflects that the site of the spil
was close to a nobile bin that was then being used by the store
as a receptacle for discarded cartons. The dairy section
enpl oyee testified that there had been nothing to prevent him
fromreturning the nobile bin to storage before he went to | unch,
but that he sinply had elected not to do so. Fromcertain

angl es, the nobile bin tended to block the spill fromview.

In the instant case, there were a nunber of “factor][s]
to be considered” on the subject of constructive notice. See
Paradi so, 499 S.W2d at 79. W find material evidence to support
the conclusion that the “circunstances of tinme and place are such

that by the exercise of reasonable care the proprietor should

3Kroger’s incident report reflects that Ms. Friar fell at 10:40 a.m;
however, it is clear fromthe testimony that this is an approxi mation.
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have becone aware of [the dangerous] condition.” Simmons, 713
S.W2d at 641. This is not a case where the plaintiff is unable
to show what it was that he or she slipped on. Cf. Martin, 946
S.W2d at 318; Maxwell, 1988 W. 95273 at *3. By the sane token,
this is not a case where the plaintiff is unable to show how | ong
t he dangerous condition existed. Cf. Hardesty, 953 S.W2d at
683; Ogle, 919 S W2d at 47; Jones, 600 SSW2d at 732. In this

case, we know what the plaintiff stepped in, and we know it had

been there for sonme period of tine.

Di sregarding all evidence against the verdict and
construing the evidence in the strongest light to sustain the
verdict, we are left with evidence that the spill was on the
floor for alittle less than ten mnutes, plus the period of tine
that Ms. Beatty was in the general area and did not hear the
breaki ng of glass. A reasonable inference fromher failure to
hear the jar break is that the jar of turkey gravy had been
dropped before Ms. Beatty entered the general area of the neat
and dairy sections. Wile we do not know how |l ong Ms. Beatty was
in the area before she saw the spill, we do know that the jury
had before it the diagram photographs of the interior of the
store, testinony that the store was crowded, and testinony as to
what Ms. Beatty was doing during the tine that she did not hear
breakage. The jurors also had their own shoppi ng experiences in
| arge supermarkets. They did not shed those experiences when
they entered the courthouse. They could evaluate all of the
rel evant evidence, including the testinony of the plaintiff and
Ms. Beatty, in light of their own shoppi ng experiences in such

stores.
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In summary, the record, when exam ned so as “to take
the strongest legitimate view of all of the evidence in favor of
the verdict,” see Electric Power Board of Chattanooga, 691 S. W 2d
at 526, reflects direct, circunstantial, and inferential,
evi dence tending to show that a dangerous condition existed on
the floor at the tine of the plaintiff’s fall; that the dangerous
condition had existed on the floor for upwards of ten m nutes
plus an additional period of tinme, as reasonably neasured by the
jury, representing the time that Ms. Beatty was in the general
area of the dairy section and did not hear glass breaking; that
the attention of shoppers, such as the plaintiff, would be
focused primarily --as intended by Kroger -- not on the floor,
but on the shelves and ot her display devices on and in which the
store’s products were presented for sale; that the dangerous
condi tion had been partially blocked fromthe view of shoppers by
a nobile bin that could and shoul d have been off the floor; that
Kroger knew that nore custoners usually neant nore spills and
breakage; that the Kroger nmanager responsible for the dairy
section had failed to patrol the store as often as he had
previ ously determ ned was necessary because Kroger failed to have
sufficient people on duty to service the increased nunber of
shoppers during Thanksgi ving week -- a crowd that Kroger had
antici pated; and that Kroger had been less than candid as to
whet her an enpl oyee with sweepi ng and nopping responsibilities
had been in the area of the dangerous condition around the tine

of its creation.

When all of the above is considered, we believe that

there was “material evidence fromwhich the trier of fact could

17



conclude the condition existed for sufficient tine and under such
circunstances that one exercising reasonable care and diligence
woul d have di scovered the danger.” Paradiso, 499 S.W2d at 79.
In this case, the issue of reasonabl eness was for the jury. This
is certainly not a case where the facts and i nferences are such
as to require a court to find that reasonable mnds could only
concl ude that Kroger had acted in a reasonable manner in |ight of

all of the circunstances.

The appellant’s issue with respect to a | ack of
mat eri al evidence to support the verdict is found to be w thout

nmerit.

Kroger contends that counsel for the plaintiff nade
I mproper statenents during voir dire that warrant reversal of the
trial court’s judgnment. Kroger relies upon cases condeming the
practice of counsel referring to awards in other cases during
cl osing argunent for the purpose of “influenc[ing] the jury in
fixing the amount of damamges, or where the tendency of the sane
may be to influence the jury in fixing the damages.” See Mayor,
Etc., of Gty of Jackson v. Pool, 91 Tenn. 448, 19 S.W 324, 326
(1892). See also Pullman Co. v. Pennock, 118 Tenn. (10 Cates)

565, 569 (1907); Tubb v. Boyd, 13 Tenn. App. 432 (1931).

In the instant case, counsel for the plaintiff, during
the course of his voir dire, inquired of a nunber of prospective

jurors as to whether they felt that a jury could be trusted to
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properly assess conpensatory damages. He asked the jurors if
they were aware of the w dely-reported case wherein MDonal d’ s
was ordered by a jury to pay substantial damages to a plaintiff
who had been burned when overheated coffee fell in her lap. As a
part of this inquiry, counsel asked the prospective jurors, over
Kroger’s objection, if they were aware of certain facts in that
case -- facts which, according to counsel, were not w dely

reported -- that tended to support the jury's verdict.

We agree with Kroger that counsel should not have been
allowed to tell prospective jurors about what he understood were
the facts of the McDonald’s case. This was inproper because it
injected facts into the voir dire that were not widely reported
and may or may not have been true; but counsel’s practice nust be
viewed in the context of his obvious notivation: he wanted to
| mpress upon the jury his view that the w dely-reported
McDonal d’s case had been m sreported by sone in an attenpt to
“poi son” potential jury pools throughout the country. He used
the “facts” that he had | earned about that case in his
guestioning in an attenpt to persuade the jurors that they should

not conclude fromthis msreporting that the jury system was “out
of control.” He repeatedly asked prospective jurors if they felt
that a jury could fairly assess damages in a case such as the
instant litigation. He brought up the follow ng “facts” about
the McDonald’s case: that the plaintiff in that case had
suffered third degree burns and had incurred over $200,000 in
medi cal bills; that the conpany had reported that over 3,000

peopl e per year were burned as a result of overheated coffee;

that McDonal d’s had overheated its coffee to i ncrease coffee
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sal es; that McDonald s earns $2.1 million in profits from coffee
sal es each day; and that the trial judge in that case had reduced

the jury’ s award.

Whil e we believe that counsel’s suggestion of these
all eged facts was i nproper, we find no abuse of discretion on the
part of the trial judge in permtting counsel to discuss aspects
of the case that were wdely reported, in an attenpt to determ ne
whet her the inpartiality of any of the prospective jurors had
been “infected” by the reporting of this cel ebrated case.
Potential jurors do not live in a vacuum Their attitudes are
affected by that to which they are exposed. It is inportant to
ensure that a jury' s inpartiality has not been adversely affected
by the nedia blitzes -- fromthe defendant’s side as well as from
the plaintiff’'s side -- that are all too common in the world in
which we live. Having said all of this, we hasten to add that
this type of inquiry nust be conducted under the close
supervision of the trial judge, acting within his sound

di scretion.

The cases cited by Kroger are not applicable for
several reasons. First, those cases pertain to closing argunent
and not voir dire; and, second, the remarks in the instant case
were clearly not designed to influence the jury to conpare this
case to the McDonal d’s case so that it would return a |l arge award
for the plaintiff. It is clear beyond any doubt that the
questions were designed to ferret out individuals who woul d be
l ess inclined to award adequat e damages because of their belief
that juries were “out of control” in awardi ng unwarranted

damages. In any event, there is no indication that counsel’s
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remar ks and questions resulted in an excessive award -- as
sonmewhat evi denced by the fact that Kroger does not contend on
this appeal that the award is excessive. |In fact, the award is
reasonabl e given the plaintiff’s injuries, course of treatnent,
and prognosis. Furthernore, it is worth noting that the facts of
the McDonal d’s case are conpletely different fromthose of the

i nstant case. W find no basis for arguing that counsel referred
to the McDonald’s case in an attenpt to induce the jury to

conpare the two cases and thereby render an excessive award.

A party, through counsel, has the right to inquire into
a potential juror’s “biases.” See Painter v. Toyo Kogyo of
Japan, 682 S.W2d 944, 947 (Tenn. App. 1984). In the Painter

case, this court addressed voir dire:

Qur courts have explained that “[t] he purpose
of voir dire exam nation of prospective
jurors is to enable counsel to becone
acquainted with their qualifications,
interests, or biases, as a matter of
fact,...and to enabl e counsel to exercise
perenptory challenges.” Wallis v. State, 546
S.W2d 244, 249 (Tenn.Cr.App. 1976).
[citations omitted]. See generally 47

Am Jur.2d Jury 8 195 (1969), where it is
stated that:

“[flull know edge of all rel evant
and material matters that m ght
bear on possible disqualifications
of ajuror is essential to a fair
and intelligent exercise of the

ri ght of counsel to chall enge
either for cause or perenptorily.
Accordingly, litigants are granted
the right to exam ne prospective
jurors on their voir dire in order
to enable themto select a jury
conposed of nen and wonen qualified
and conpetent to judge and
determine the facts in issue

wi t hout bias, prejudice, or
partiality.”
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Wth the purpose stated above in mnd, it is
reasonabl e t hat:

“[a] wide latitude is allowed
counsel in examning jurors on
their voir dire. The scope of
inquiry is best governed by a w se
and |iberal discretion of the
court, but the adverse litigants
shoul d be given the right to
inquire freely about the interest,
direct or indirect, of the proposed
juror, that may affect his final
deci sion. Thus, reasonable
| atitude shoul d be given parties in
t he exam nation of jurors to gain
know edge as to their nental
attitudes toward the issues to be
tried, for the purpose of aiding
themin striking jurors if they are
not successful in challenging them
for cause.”

47 Am Jur.2d, supra, § 201.

The rule that trial judges possess w de

di scretion in overseeing jury voir dire is
wel | supported in this jurisdiction.
Specifically, our Court of Crimnal Appeals
has stated that “[t]he trial judge has w de
di scretion in controlling exam nation of

prospective jurors and his action will not be
di sturbed on appeal unless there was an abuse
of that discretion.” [Ctations omtted].

Id. at 947-48.

We find no abuse of discretion in the trial court’s
decision to allow counsel to question the prospective jurors
regardi ng the wi dely-reported McDonal d’s case. To the extent
that the court permtted counsel to tell the jurors about
counsel’s version of certain facts of that case that were not
wi dely reported, we cannot say that this constituted error that
nmore likely than not affected the judgnent. See Rule 36(b),

T.R AP

VI .
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Kroger contends that the trial court erred in charging
the jury regarding the nmethod of operation theory of liability
and in permtting counsel for the plaintiff to argue this theory

to the jury.

The plaintiff argued at trial, and argues here, that
spills and breakage were not unusual occurrences at Kroger’s Qak
Ri dge store. She calls our attention to the testinony of store
enpl oyees to the effect that spills and breakage were a conmon,
every-day occurrence. The plaintiff points out that Kroger’s
Housekeepi ng Record reflects that cleanups unrelated to general
cleaning activities occurred 18 tines during Thanksgi vi ng week.
She al so points out that there were 51 such cleanups in the nonth
of Novenber, 1994. She calls our attention to testinony
I ndicating that there were spills and breakage that were not
recorded on the Housekeeping Record. She contends that this
evi dence brings this case within the nmethod of operation theory

of liability.

In this case, the trial court gave a conplete and
accurate charge regarding the liability of a proprietor for
mai nt ai ni ng a dangerous or defective condition on its prem ses.
The charge includes the nethod of operation theory of liability,

as set forth earlier in this opinion.

We agree with Kroger that the facts of this case do not
even arguably fall wthin the nmethod of operation theory. W

know of no case extending this theory to a factual pattern
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simlar to the one presented in this case. W agree with the
followi ng statenent fromthe decision of the federal district
court in the case of Stinson v. Wal-Mart Stores, Inc., No. 1:95-
CV-232, slip op. at 5 (E.D. Tenn. June 7, 1996), aff’d, 124 F. 3d

199 (6th Cr. 1997)(no published opinion):

[wW hile discarded debris generally may be a
common or everyday occurrence within the
defendant’ s store, the conmon occurrence
theory has only been applied in cases where
particul ar debris has been discarded in a
particul ar area, so that the defendant owner
or operator knew or should have known of the
dangerous condition created thereby.

The dangerous condition in this case was not “created” by
Kroger’s net hod of operation as that concept is addressed in the

various cases relied upon by the plaintiff.

The facts of this case sinply do not fit within the
anbit of the nethod of operation theory of liability; however,
this does not nean that either the plaintiff’s argunent or the
trial court’s charge with respect to this theory anobunts to

reversible error in this case.

The jury returned a general verdict. T.C A § 20-9-502

provi des as foll ows:

If any counts in a declaration are good, a
verdict for entire damages shall be applied
to such good counts.

In Tutton v. Patterson, 714 S.W2d 268 (Tenn. 1986), the Suprene

Court reviewed a jury' s general verdict for the plaintiff in a
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situation where there was no evidence to support one theory of

recovery, but evidence to support other theories:

Tennessee courts have held on the basis of

t he above quoted statute that a trial court’s
erroneous instruction on one count of a

mul ticount suit is harmess error if its

i nstructions as to the other counts were
proper. [citations omtted]. “[A] general
verdi ct approved by the trial judge is not
vitiated by the absence of proof on one or
nore counts of the declaration if there is
evi dence to sustain the avernents of a single
count.” [citations omtted].

In Bloodworth v. Stuart, supra, plaintiff
relied upon two separate theories; the
attractive nui sance doctrine, and the

pl ayground doctrine. The trial judge in his
charge submtted both theories to the jury.
The jury returned a general verdict for
plaintiff. On appeal, this Court found that
the trial judge erred in not directing a
verdict for the defendant on the attractive
nui sance count. There was material evidence
in the record fromwhich the jury could

concl ude that the playground doctrine
applied; thus applying T.C. A 8§ 20-9-502,
this Court held that “[h]aving found the jury
was justified in finding liability under the
count of the declaration based on the

pl ayground doctrine, the verdict will be
applied to that count.” 221 Tenn. at 577,
428 S.W2d 786. Justice Dyer, in his

di ssent, argued that an erroneous instruction
in regard to a nmultiple count case can be
reversi bl e error even though proper

i nstructions were given as to other counts
being litigated. He concluded that the

def endant was prejudi ced by subm ssion to the
jury the attractive nui sance count.

In this case Defendant contends that the
trial judge erred in submtting the vicarious
liability count to the jury. W are of the
opinion that the trial court’s erroneous

I nstruction in regard to this count is

harm ess error, having found that the jury
was justified in finding the Defendant |iable
under either of the other two counts.

Bl oodworth v. Stuart, supra. W cannot say
that after “considering the whole record,”

t he erroneous charge “nore probably than not
affected the judgnment.” Rule 36(b), T.R A P.
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Tutton, 714 S.W2d at 271. As we have previously discussed in
some detail, there was material evidence in the instant case to
support a finding of liability under a constructive notice theory
of recovery; hence, there was a theory of liability to which the

jury’s general verdict could be applied.

W find, as did the Tutton court, that, considering the
record as a whole, the trial court’s error in charging the nethod
of operation theory was not of such a magnitude to have “nore
probably than not affected the judgnment.” Rule 36(b), T.R A P.

See al so Bloodworth v. Stuart, 528 S.W2d 786 (Tenn. 1968).

This issue is found adverse to Kroger.

Kroger argues that the trial court erred in explaining
to the jury that the court woul d reduce the anount of danages
found by the jury by the percentage of fault assessed to the

plaintiff.* Kroger points to the follow ng | anguage in Mlntyre

v. Balentine, 833 S.W2d 52 (Tenn. 1992):

In all trials where the issue of conparative
fault is before a jury, the trial court shal
instruct the jury on the effect of the jury’'s
finding as to the percentage of negligence as
between the plaintiff or plaintiffs and the
def endant or defendants. [Ctation omtted].
The attorneys for each party shall be all owed
to argue how this instruction affects a
plaintiff’s ability to recover.

“The jury found damages of $300,000. It assessed Kroger's fault at 70%
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Id. at 57. Kroger contends that this |anguage “only requires the

Court to explain that the plaintiff cannot recover unless he or
she is less than fifty percent at fault.” According to Kroger,
any further explanation creates the risk that the jury will, in
effect, pre-determine the plaintiff’s ultinmate recovery by
inflating its award of damages, thereby offsetting the effect of

any reduction for the plaintiff’s own percentage of fault.

W find that the trial court’s instruction was in
strict accordance with the principles of McIntyre. W reach this
concl usi on based upon the “suggested jury instructions” set forth
by the Supreme Court in the appendix to the MIntyre opinion.

Those instructions provide, in pertinent part, as follows:

: If, on the other hand, you determ ne from
t he evidence that the percentage of
negligence attributable to plaintiff was |ess
t han the percentage of negligence
attributable to defendant, then plaintiff

will be entitled to recover that portion of

hi s/ her damages not caused by plaintiff’s own
negl i gence.

The court will provide you with a speci al
verdict formthat will assist you in your
duties. This is the formon which you wll
record, if appropriate, the percentage of
negl i gence assigned to each party and
plaintiff’s total danages. The court wll
then take your findings and either (1) enter
judgnent for defendant if you have found that
def endant was not negligent or that
plaintiff’s own negligence accounted for 50
percent or nore of the total negligence
proxi mately causing his/her injuries or (2)
enter judgnment agai nst defendant in
accordance wi th defendant’s percentage of
negl i gence.

Id. at 59 (enphasis added).
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In the instant case, the subject instruction accurately
states the law and is consistent with the instructions suggested
in MIntyre. W therefore find this issue to be without nerit.
To the extent that Kroger asks us to change the hol di ng of
Mcintyre, we are obviously w thout authority to do so. See

Bl oodworth, 428 S.W2d at 789.

VII.

The judgnent of the trial court is affirmed. Costs on
appeal are taxed to the appellant and its surety. This case is
remanded to the trial court for enforcenent of the judgnment and
col l ection of costs assessed below, all pursuant to applicable

| aw.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

WlliamH Inman, Sr.J.
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